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1. INTRODUCTION

The use of online food delivery platforms has seen a rampant increase in recent
years, with the global food delivery market being valued at a whopping $242.09 billion
in 2023." With the rise and fall of the COVID-19 pandemic, bustling consumer
lifestyles, and the increased digitalization of everyday interactions, the ability to order
food delivery from over thousands of different restaurant options has never been more
convenient.” Every day, thousands of busy consumers utilize apps like DoorDash,
Uber Eats, or GrubHub to have food or groceries delivered right to their door step.’
Many have even become reliant on these services, such as those with mobility issues
ot those who do not own vehicles.* While the necessity and convenience of having
food delivery at our fingertips has made it a booming business, consumers have found
that this convenience can sometimes come at a heavy price. While many food delivery
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services reel in customers by advertising zero-dollar delivery fees, steep discounts, or
offering monthly subscriptions meant to cover delivery fees, customers are often
surprised with additional fees that are tacked on at checkout under the guise of “small
order fees” or “service fees.”” These kinds of fees fall under what many now refer to
as “junk fees,” and have become the center of emerging litigation against food delivery
giants like GrubHub and DoorDash.®

With junk fees and other deceptive fee practices causing disproportionate harm to
consumers, employees, and businesses across industries like event ticket sales, banking,
lodging, or food delivery, some government agencies have stepped in.” For instance,
the Federal Trade Commission (“FTC”) and the Consumer Financial Protection
Bureau (“CFPB”) are two of the primary agencies that have implemented initiatives or
brought suit against some of the largest corporate culprits.® In a recent suit brought by
the FTC and the Illinois Attorney General, for instance, GrubHub paid $25 million to
settle claims that they engaged in deceptive business practices, including the use of
junk fees.” A similar suit was filed by the city of Chicago against DootDash, alleging
that the company engaged in deceptive practices surrounding fees, pricing, and tips
for drivers."

While recent agency initiatives have provided consumer protections against junk
fees in cable, transportation, and banking institutions and litigation has cracked down
on some food delivery companies, these measures serve merely as a “cautionary tale”
for emerging food and grocery delivery platforms." With companies choosing to settle
rather than going to trial, millions they pay pale in comparison to the billions they
make in junk fees annually.”” Additionally, regulations against junk fees have been
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implemented in some industries, leaving others, such as the food delivery industry,
without protection.” Even the FTC’s “Rule on Unfair or Deceptive Fees,” which was
meant to provide widespread reform, was ultimately limited to the event-ticketing and
short-term lodging industries."*

Although most states lack rigid protections for consumers facing deceptive
business practices that can cost them hundreds in additional fees per year on food
delivery, some states are leading the way in proposing legislation to combat these
schemes.” California, for example, recently proposed two bills that would ban “drip
pricing” and require food delivery apps to provide customers with an itemized list of
fees at checkout, including all fees, commissions, and costs paid by the restaurant.
Some opponents argue that disclosure of these fee schedules can harm business
competition by making information on commission schemes publicly available,
prohibiting them from negotiating exclusive partnerships and pricing with delivery
services.” However, with risks like consumer harm and distrust weighing in the
opposite direction, the benefits to consumer protection and the increased ability to
make informed purchasing decisions far outweigh the drawbacks."

As consumers continue to require convenience in the age of advancement and as
the food delivery industry is projected to grow, states must implement requirements
for clear and conspicuous fee structures. Part II of this Note will discuss the past and
present trends of deceptive fee practices in food and delivery service platforms, current
measures implemented by the FTC, CFPB, and other government entities, and recent
litigation against food delivery apps.'” Part III of this note will analyze how excessive
ot deceptive delivery fees harm consumers, businesses, and those who partake in the
gig economy, why the current FTC measures fall short, and how an implementation
of more specific measures at the state or national level can ensure consumer
protection.”’ Part IV recommends that state and national legislatures require “clear
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and conspicuous” disclosure of all transaction fees, minus government fees and fees
for optional, ancillary goods or services.”'

11. BACKGROUND

A. How Deceptive Fee Practices Have Taken Shape Within the Food Delivery Industry

Food delivery apps and services have seen explosive growth in the United States
market within the past decade.” Prior to the 2010’s, most food delivery options were
limited to delivery services offered by restaurants themselves, lacked any standardized
or commonplace delivery service platforms, and were largely reliant on individual
business practices and delivery personnel.”” With the emergence of some of today’s
food delivery giants, UberEats, DoorDash, and Postmates between 2011 and 2014,
the restaurant industry got its first taste of food delivery apps.** These applications
streamlined and standardized the process of placing an online order with a restaurant,
having a gig-economy delivery driver pick up the order, and getting food delivered
directly to one’s doorstep.”

However, it wasn’t until nearly a decade later, when the COVID-19 pandemic
shocked the world, that this industry saw its biggest boom.* With lockdowns taking
place across the country and precautionary social-distancing practices becoming the
norm, millions of Americans were forced to stay home and make use of contactless
delivery services to receive food and other essentials. This critical need for food
delivery not only boosted business for existing food delivery platforms, but brought
new contenders into the market, further launching this industry into prominence. With
shifting cultural norms and recognition of the inherent convenience or necessity of
these services, the industry has continued to see growth even after the pandemic.” It
is estimated that the online food delivery market will continue to see a compounded
annual growth rate of about 10.3 percent until 2030.*
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However, consumers of these services are realizing that the convenience comes at
a hefty cost.”” Contraty to the prior expectation that the increasing prominence of food
delivery apps would lower food delivery costs by providing a larger, easily-accessible
network of delivery drivers, the price tag on these services has only gotten higher.” In
2024, over forty-one percent of consumers who reported that they ordered less
delivery attributed the decrease to “high delivery fees.””' In other words, many
customers are finding themselves unable or unwilling to afford food delivery after
services tack on an array of delivery fees, service fees, and even suggested driver tips.”
In 2022, data revealed that those using food delivery apps see an average of $12.80 in
hidden fees per order.” These kinds of fees, commonly referred to as §unk fees,” often
go undisclosed in advertisements and initial food prices and are misleadingly added on
at the end of the transaction before a customer can check out.”* With additional
pressures like search cost coming into play, in which consumers decide to purchase a
good or service they have already selected instead of spending additional time and
resources in locating a lower-priced alternative, the issue of junk fees has greatly
impacted consumers but gone largely unchecked.” With recent economic tensions and
Americans spending an estimated $5 billion in delivery fees per year, the role that
deceptive fee practices play in consumer spending cannot be ignored.™

B. Current Measures in Place Against Exorbitant or Deceptive Fees Across Industries

Junk fees have impacted consumers in more than just the food delivery service
industry — they have also taken hold in markets such as the lodging, banking, auto
dealership, aitline, and even ticketing sales industries.”” While there are still insufficient
measures in place to combat junk fees in the food delivery industry, entities like the
FTC, CFPB, and U.S. Department of Transportation (“USDOT”) have implemented
measures to combat deceptive fee practices in the cable, transportation, and banking
industries. For instance, in 2022, the CFPB implemented an initiative that would save
American families billions of dollars in exploitative junk fees like non-sufficient fund
fees and credit card late fees.” Accordingly, the CFPB has slashed average credit card
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late fees,” closed a loophole that allowed banks to charge high overdraft fees,”
refunded consumers $140 million in predatory bank fees, and more.*' Furthermore, in
March 2023, the FCC proposed an “all-in” pricing requirement for cable and satellite
television providers, which would require providers to clearly and accurately disclose
pricing for video programming setrvice in their promotional materials.* Additionally,
in 2023, the USDOT put forth initiatives urging U.S. airlines to provide fee-free family
seating.” Previously, parents who wished to sit near underage children were forced to
pay exorbitant fees to do so.* In 2024, the FTC also rolled out a final Junk Fees Rule
prohibiting ‘bait-and-switch’ pricing practices in the event ticketing and hotel
industries and requiring fees to be disclosed up-front.*”

In addition to agency initiatives, states like Minnesota, New York, and California
are paving the way in implementing legislation against junk fees.** In 2024, a California
law went into effect, prohibiting businesses who engage with California consumers
from using drip pricing and similar deceptive fee practices.”” Drip pricing is a pricing
scheme in which a business or service provider discloses only part of the price for a
service or product, and then discloses or adds on additional, and often mandatory,
charges later in the transaction.”® Similarly, a 2025 Minnesota law now mandates
businesses to include all mandatory fees in advertised prices. New York has also
enacted legislation requiring businesses to be transparent about fees and surcharges
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whenever customers pay with a credit card. Additionally, legislation has been adopted
in states like New York and Massachusetts to help manage extortionate apartment
fees, with New York implementing legislation that would prevent landlords from
passing broker fees onto tenants and Massachusetts banning rental application fees
since 2014.%

C. Recent Litigation Against Food Delivery Giants

Government entities have also attempted to address the junk fee problem by
bringing lawsuits on consumer protections grounds against some of the leaders in the
food delivery service industry that engaged in these kinds of practices.” In 2021, the
City of filed lawsuits against both DoorDash and GrubHub, alleging that the
companies had engaged in deceptive practices such as advertising delivery from
unaffiliated restaurants without their consent, using bait-and-switch fee schemes, and
being deceptive about in-app menu prices being higher than restaurant prices.”
Additionally, the complaint alleged that GrubHub employed tactics like providing
customers with phone numbers and fake websites that appeared to belong to
restaurants, using deceptive promotional materials, and exceeding Chicago’s fifteen
percent cap on restaurant commissions.”” Moreover, it alleged that DootrDash misled
customers into thinking that tips went directly to drivers and imposed a misleading
“Chicago fee,” which was not mandated by the city.” The U.S. District Court for the
Northern District of Illinois later barred some of these claims, stating that any claim
that occurred prior to August 27, 2019, was past the statute of limitations period.™
DoorDash later settled the suit with the Illinois Attorney General Kwame Raoul,
agreeing to pay a total of $11.25 million to settle the claims.” Similarly, GrubHub
agreed to pay $25 million to settle their claims.”
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I11. ANALYSIS

A. How Deceptive Fee Practices Harm Consumers, Delivery Drivers, and Businesses

The prevalence of junk fees and other deceptive fee practices within the food
delivery sector has numerous negative implications, causing disproportionate harm to
testaurants, consumers, and delivery drivers who participate in the gig economy.” As
a press release by the Biden Administration points out, junk fees “undermine
competition by making it impractical for consumers to compare prices, a linchpin of
our economic system.”” Junk fees, which are added on at the end of a transaction but
prior to checkout, harm consumers by exerting search cost pressures and making
consumers spend mote money than they had originally planned to.” In addition to
tricking consumers into spending up to twenty-one percent more than if they were
shown all-in pricing, hidden fees also make it difficult for consumers to compare prices
and encourage healthy competition among others in the market.”” Furthermore, these
practices can frustrate and erode consumer trust, as consumers get reeled in by lower
advertised prices and then end up paying much more in exorbitant fees that add little
to no value.”

By causing distrust and impairing consumer purchasing decisions, deceptive fee
practices can also significantly harm restaurants and other businesses that use food
delivery platforms.” While businesses engaging in bait-and-switch pricing reap the
advantages of locking in customers at a deceptively ‘lower’ price, businesses who do
not engage in these practices are disadvantaged and out-competed.” This is
attributable to the fact that businesses who hide their fees can attract customers by
advertising a price that initially seems lower, even if their final price ends up being
higher than that of their competitors.®* Therefore, businesses ate pressured, and even
incentivized, into advertising a lower price and then adding on additional fees.”

Lastly, the practice harms gig economy workers and delivery drivers by potentially
reducing delivery driver earnings, since forty to sixty percent of their pay is derived
from tips.®® With unanticipated costs being tacked on in the form of delivery and
service fees, the unforeseen increase in delivery price can have the direct effect of
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leading the customer to tip less.”” With an average hidden cost of about $12.80 per
food delivery transaction, some customers may see a final total that is nearly double
the amount they expected to pay, and detract from any tip money that would have
gone to the delivery driver.®

B. Why the Limited Nature and Scope of Current Regulations Fall Short

Though the lawsuits against DoorDash and GrubHub were monumental in being
the first suits filed against food delivery companies for deceptive fee practices, the
settlement of these cases has merely served as a warning for other companies wishing
to engage in similar practices.” Because these cases have settled, food delivery
businesses like DoorDash and GrubHub have not had to face trial, and no binding
legal precedent has been made on the issue.” While the sizeable settlement costs might
dissuade some businesses from engaging in deceptive fee practices, some businesses
might not heed the warning, given the small price to pay for large incentives.”
Additionally, even if the FTC can bring lawsuits and other enforcement actions against
companies who harm consumers through deceptive fees, this relief only comes after
consumers have been harmed, and is more reminiscent of a remedy than a prevention
measure.”” Furthermore, enforcement actions and lawsuits, while effective at providing
relief, can take significant time and resources to do so, which some might not have.”
As a result, consumers can wait years before getting any substantive relief, or might
not get any at all.”

Some initiatives have been implemented in hopes of targeting junk fees, such as
the FTC’s rule against junk fees in the event ticketing and lodging industries, federal
agency actions against junk fees in cable, transportation, and lodging, and the few state
laws presently in place.” However, these initiatives narrowly address junk fees in
certain settings or industries, leaving gaps across different jurisdictions and business
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% Bado, et al., supra note 55.
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sectors.” Due to the limited reach of these regulations, many consumets continue to
experience harm in the form of impaired purchasing decisions and additional
spending.”” Instead, an issue as widespread and harmful as deceptive fee practices
necessitates a well-established and widely-enforced law to result in any substantial
deterrence and provide greater consumer protection.”

IV. RECOMMENDATION

Given the limited reach of current federal and state laws or regulations,
implementation of comprehensive legislation on junk fees is critical for protecting U.S.
consumers. To bridge these gaps and further executive and legislative efforts to crack
down on deceptive fee practices, a law requiring businesses to clearly and
conspicuously disclose fees must be implemented at both the state and federal level.”
To provide for substantial, effective, and uniform consumer protections, a law
including these provisions should be implemented at the federal level or in a similar
format in all fifty states.”

The law or regulation should impose these requirements on businesses wishing to
engage in online transactions with United States consumers.” Though broadly defined,
this requirement would ensure that junk fees are addressed across widely varying
industries, including the food delivery sector.” Specifically, such law should provide
for the “clear and conspicuous” disclosure of all mandatory fees that a consumer
cannot reasonably avoid, exclusive of any state-level or federal taxes.*’ The law should
require these fees to be disclosed at some time before checkout, and for industries that
make heavy or disproportionate use of advertisement and promotional materials, these
prices should be included in the advertised price.**

Additionally, the law should require that all language related to fees be subjected
to a “plain language requirement,” using clear language and avoiding jargon so that
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consumers may easily understand these terms and any fees they are expected to pay.”
Moreover, in businesses or industries where fees are subject to frequent fluctuations,
businesses should have a statement disclosing the nature of and explaining the
variability of these fees.* Lastly, the law should provide a maximum fee percentage
cap that limits the amount of add-on fees that a service may charge, including delivery
fees, small order fees, service fees, and more.*” To ensure deterrence, these laws should
also provide for fines and a right of action for consumers who are harmed by
violations.*

V. CONCLUSION

As American consumers make increasing use of the online marketplace to
procure everyday goods and services, the need to combat junk fees and other deceptive
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