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WAIVERS OPENED THE DOOR TO BETTER MENTAL HEALTH CARE
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I. INTRODUCTION

Millions of Americans were stuck in their houses during the COVID-19 pandemic.' The
rising death tolls, financial insecurity, and growing uncertainty increased anxiety, depression, and a
surge in emergency department visits for mental health conditions.? Federal and state-level licensing
alongside permit waivers allowed many Americans needing mental health care, access to telemental
health services.” As a result, Americans had more options in and out-of-state that were unavailable
before the pandemic.* During the pandemic, federal agencies waived previous telehealth
restrictions.” Moreover, in most states, through executive orders, out-of-state mental health
providers in good standing were permitted to provide telemental services to patients.

Telehealth gives patients and providers better access, options, and overall healthcare
treatment and management without needing to be physically present.” In addition, it gives providers
more continuity of care, and better overall healthcare management of their patients.”

* ].D. Candidate, Class of 2025, University of Illinois College of Law.

1 See Joseph Guzman, 90 Percent of Americans Now Staying Home to Prevent Coronavirus Spread, HILL (Mar. 27, 2020),
https://thehill.com/changing-america/well-being/ prevention-cures/489813-majority-of-americans-staying-home-as-
much-as/.

2 See infra Part 111

3 See Rachel B. Goodman & Thomas B. Ferrente, COVID-19: States Waive In-State Licensing Requirements for Health
Care Providers, FOLEY & LARDNER LLP (Mar. 17,2020),
https:/ /www.foley.com/en/insights/publications/2020/03/ covid-19-states-waive-licensing-requirements.

4 See id.

5 See id.

6 See U.S. States and Territories Modifying Requirements for Telehealth in Response to COVID-19, FSMB,
https:/ /www.fsmb.org/siteassets /advocacy/ pdf/ states-waiving-licensure-requitements-for-teleheal th-in-response-to-
covid-19.pdf (last visited Mar. 23, 2023) (state orders generally used “good standing” to refer to a practitioner not facing
any “disciplinary or adverse action”).

7 See Josh Sherman, Notes: Double Secret Protection: Bridging Federal and State Law to Protect Privacy Rights for Telemental and
Mobile Health Users, 67 DUKE L.J. 1115, 1116 (2018).

8 See Sherman, supra note 6; see also David Pratt, Telehealth and Telemedicine in 2015, 25 A1B. L.J. SCI. & TECH. 495, 508
(2015).



Telemental health shares these goals.” After the pandemic, some states and federal agencies
made permanent telehealth changes.'’ Currently, Medicare has no geographic restrictions for
behavioral and mental health telehealth services." Additionally, in 2022, Delaware signed legislation
enabling out-of-state practitioners to provide service to Delaware residents so long as they are in
good standing in all practicing jurisdictions.”” However, many states suspended or let pandemic-era
waivers expire without implementing new legislation, particulatly for telemental health care.”” As a
result, the current state of telehealth, particulatly telemental health, is a regression to pre-pandemic
policies. Pre-pandemic telemental health policies operate in contrast to the goals of telehealth and
ignore the ongoing demand for telemental health care. Furthermore, such policies restrict patients’
options in choosing the optimum mental health care."

To this end, Part II of this Note will explain telehealth, telemental health, and federal and
state waivers. Part III will discuss the federal and state waivers that affected telemental health during
the pandemic and its impact. This article then argues in Part IV that states should (1) temporarily
extend or re-issue waivers until state legislatures have permanent solutions regarding telemental
health and (2) adopt cross-state telemental licensure reform, allowing patients to have the optimum
options, access, and care for their needs. Part V will conclude.

II. BACKGROUND
A. What Does “Ielebealth” Mean Today?

Frequently, telehealth interchanges with “telemedicine,” “mobile health” (mHealth),
“electronic health” (eHealth), and “virtual care.”” For clarity, telehealth is an umbrella term for
using telecommunications and technologies for healthcare services in clinical and non-clinical
settings.'® Telehealth then has subsets that narrow certain aspects of the service. MHealth and
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eHealth are examples of telehealth services used in clinical and non-clinical capacities. Mhealth is the
use of mobile devices in providing health services.'” EHealth refers to using “web-enabled systems
and processes” for healthcare services such as electronic medical records."®

Clinical telehealth services and telemedicine are the same. Telemedicine refers to using
telecommunications for health care solely in a clinical capacity.” Virtual care is a sub-subcategory of
telemedicine that involves the clinical use of technology for patients and healthcare provider
interactions.” Non-clinical telehealth services include “provider training, administrative meetings,
and continuing medical education.”” Non-clinical positions, like many jobs during the pandemic,
also worked remotely, taking on a telehealth role.”

B. What Is “Telemental Health’’?

Telemental health is a subcategory of telehealth that narrows its focus to mental health
services. For clarity, telemental health is the umbrella term of using telecommunications and
technologies for mental health setvices in clinical and non-clinical capacity.” Most notably,
“telepsychiatry” and “teletherapy” are examples of telemental clinical services.** The American
Psychiatric Association defines “telepsychiatry” as “providing a range of services including
psychiatric evaluations, therapy . . . patient education, and medication management.”” Teletherapy
can be categorized as virtual care or a subset under telemental health services.” The practice
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involves counseling through “video, phone calls, or online apps.”* Finally, like telehealth, telemental
health has non-clinical capacities: administrative work, distant learning, and research.”

C. What are Federal and State Waivers?

Governmental waivers refer to a governing body agreeing to temporarily relinquish a right or
declaring that people do not have to follow a particular rule or law.”” Commonly, the executive
branch, composed of administrative agencies, can issue waivers.” Waivers then typically temporarily
“modify” or “waive” existing law.”" Concerning, telemental service, executive orders, and
administrative waivers are the most applicable. During the pandemic, state and federal executive
orders and administrative agencies issued waivers on different statutes and regulations throughout
state and federal law.”

Congress allows agencies the authority to issue waivers for statutes and regulations
independent of the President.”” Additionally, the President, as the head of the executive branch, can
direct federal agencies to issue waivers. For example, The Stafford Act provides legal authority for
the federal government to aid in emergencies.”* During the pandemic, the President announced an
emergency declaration under the Stafford Act.”® As a result, federal agencies were directed and had
the authority by the executive order to issue waivers aiding in the emergency.” Federal agencies
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began waiving sections of laws concerning eligible practitioners, prescribed controlled substances,
and telehealth requirements.”Resulting in temporarily expanded telehealth access.™

Generally, state administrative agencies are delegated authority by their respective
legislatures.”” Most states have a general law that allows the state agency to waive or modify
regulations.” After a declaration or executive order by the state’s governor, state administrative
agencies can generally “waive” or “modify” state law regulated by their respective agency.* For
example, in 2020, the “COVID-19 Executive Order No.7,” issued by the governor of Illinois
expanded telehealth services for residents and protected healthcare providers in response to
COVID-19.” Illinois’s administrative agency, the Illinois Department of Financial and Professional
Regulation, then modified regulations to allow out-of-state providers not licensed in Illinois to
provide care healthcare to Illinois residents.”

III. ANALYSIS
A. Waivers Affecting Telemental Health During the Pandemic

The increase and availability of telemental services during the pandemic were largely due to
the combination of stay-at-home orders that confined residents to their homes alongside multiple
modifications and waivers of laws and regulations on the federal and state level.** On January 30,
2019, the CDC’s Health and Human Services Secretary, Alex Azar, declared “the novel coronavirus
(2019-nCoV) a public health emergency.”® At that time, the virus was confirmed to have spread to
only two people in the United States.** However, by March, the United States had “surpassed all
other nations to rank first in numbers of cases.”*’ This also coincided with most states issuing
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mandatory stay-at-home orders.* Federal agencies regulate federal laws concerning telemental
service such as HIPPA, The Ryan Haight Act of 2008, and HITECH.* On the state level, generally,
states waived comparable state-level regulations and laws to relieve practitioners of state licensure
and permit requirements.”

1. Federal Waivers

The federal waivers that had the most impact on telemental service on the federal level were
by the U.S. Department of Health and Human Services (“HHS”), the Drug Enforcement Agency
(“DEA”), and the Centers for Medicare and Medicaid Services (“CMS”).”!

First, the DEA has powers under The Ryan Haight Act of 2008 to regulate prescribed
controlled substances via telemedicine.” In response to the pandemic, the DEA issued a temporary
order waiving the requirement that telemedicine practitioners must be registered in the state the
patient resides. > As a result, telepsychiatry psychiatrists could now presctibe appropriate
medications for patients who were not in the state the psychiatrist resided. **

Second, the HHS, specifically The Office for Civil Rights, enforces and regulates The Health
Insurance Portability and Accountability Act of 1996 (“HIPAA”), and Health Information
Technology for Economic and Clinical Health (“HITECH”).” The Office waived penalties for
healthcare providers utilizing “everyday communication technologies that serve patients.”* As a
result, telemental providers could now conduct virtual care or teletherapy through commonly used
platforms such as “Apple FaceTime, Facebook Messenger video chat, Google Hangouts video,
Zoom, or Skype.””’

Finally, the CMS is a federal agency tasked with providing healthcare coverage to over 100
million Americans through Medicare, Medicaid, the Children's Health Insurance Program, and the
Health Insurance Marketplace.” The agency brought about several waivers pertinent to the
telemental health services. First, the agency under the authority of the Coronavirus Aid, Relief, and

48 See Amanda Moreland et al., Timing of State and Territorial COVID-19 Stay-at-Home Orders and Changes in Population
Movement — United States, March 1-May 31, 2020, 69 MMWR (2020).
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58 See Centers for Medicare and Medicaid Services, USA.GOV, https://www.usa.gov/federal-agencies/centers-for-
medicare-and-medicaid-
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Economic Security Act (CARES Act) waived the requirement under law for certain telehealth
services requiring video technology.” Therefore, under telemental health services, psychologists
could “provide many of their typical services by audio-only telephones” to Medicare and Medicaid
users.” Second, CMS waived the requirement that when an out-of-state practitioner is practicing in
another state, they must also be licensed within that state.”' Instead, the practitioner had to be (1) an
enrolled practitioner in a Medicare program, (2) licensed to practice within the state of their
enrollment, (3) conducting services in a state where there is an emergency, (4) and “not affirmatively
excluded from practice in the state or any other state that is part of the 1135 emergency area.”*
Notably, the CMS licensing waiver does not affect state and local licensure requirements.” However,
most states then waived their state and local licensure requirements.*

1. State Waivers During the Pandemic

Federal waivers by administrative agencies do not affect each state’s regulations and licensing
restrictions for practitioners. Therefore, states would also have to waive telemental health
restrictions for practitioners to be able to practice. Before the pandemic, telemental health services
were partially prevented due to each state’s licensing regulations.” However, state-level licensure
waivers across America occurred during the pandemic. As a result, states began temporarily waiving
licensure requirements for out-of-state practitioners conducting telemental health services on in-
state residents.” By the middle of the pandemic, most states during the pandemic adopted a similar
waiver.”” Generally, the waiver provided that out-of-state practitioners could provide services, such
as telemental health services, within the state so long as they have (1) an active
license/certification/or registration in another state, (2) and are in good standing in the state they are
registered to practice.”® States then made alterations to these requirements. For example, states such
as Maine, Virginia, and Utah placed time requirements on the status of the license.”

¥8ee COVID-19 Emergency Declaration Blanket Waivers for Health Care Providers, supra note 35 (The CMS also waived the
requirements “which specify the types of practitioners that may bill for their services when furnished as Medicare
telehealth services from the distant site.”).
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(2019) (additional barriers to telemental services pre-pandemic were privacy concerns for telepsychiatry and
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B. Telemental Services Impact During the Pandemic

The need for telemental services existed before the pandemic but was exacerbated when the
pandemic ensued.” Before the pandemic, rural areas lacked overall access to healthcare, including
mental health services.” However, during the pandemic, the relaxed licensing, and regulations of
telemental services allowed rural residents to utilize the services the most. A study showed that 55%
of rural patients utilized telemental services compared to 35% in utban areas. "

Moreover, studies showed depressive symptoms tripled largely due to pandemic-induced
factors such as “lower social resources, lower economic resources, and greater exposure to
stressors” such as job loss.” Studies also showed telemental services “for common mental health
problems surged 16 to 20-fold during the first year of the COVID-19 pandemic.”™* Simultaneously,
telemental service use rapidly increased during the pandemic. For example, a Kaiser Family
Foundation study found that before the pandemic telemental health “represented less than 1% of
outpatient care.””” However, during the peak of the pandemic telemental health “represented 40%
of mental health and substance use outpatient visits.””

Among patients covered by private insurers, a study “found that the COVID-19 pandemic
was associated with a rapid increase in telehealth services for mental health conditions.””” Telemental
services also led to a “slight increase in total utilization for anxiety disorders and stability overall.””
Regarding Medicare users, the HHS found a massive increase in telemental use of behavioral health
providers during the pandemic, with it having the “highest telehealth utilization relative to other
providers.”” The agency found that in 2020, “telehealth visits comprised a third of total visits to
behavioral health specialists.”® Similar increases in the use of telemental services were also found for
Medicaid users.*'
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IV. RECOMMENDATION
A. Temporary Waiver Until Permanent Telemental Reform

First, states should temporarily reinstate waivers affecting telemental health services until
permanent legislation is formed addressing the continuous need for increased mental health services.
Some states have recognized the continuous need for mental health services post-pandemic and
temporarily passed legislation bringing back telemental health waivers. For example, in 2023,
Vermont signed legislation temporarily allowing out-of-state healthcare practitioners to provide
service until a permanent solution is formed.” However, after the pandemic, most states let waivers
that temporarily allowed out-of-state practitioners to utilize telemental services expire without
subsequent legislation.*> A recent survey by a mental health company, found that “70% of therapists
reported that they had to stop seeing a client who moved to a different state.”

More states should recognize that the need for mental health services has increased. As the
CEO of the APA stated in 2022, “[t|he national mental health crisis continues.”® A 2022 COVID-
19 practitioner impact survey of psychologists found there was still a high demand for treatment for
“trauma- and stressor-related disorders and substance use disorders.”® Moreover, the survey
reported increased in treatment for depression, trauma, and substance use.”” Not only has the
demand for treatments increased, but the demand has also increased in certain populations.
Psychologists surveyed reported an increased in mental health services for teenagers, young adults,
and healthcare workers.*® The demand for telehealth services has not decreased post-pandemic but
increased.” Therefore, letting telemental waivers expire removes a large subset of mental health
services that were previously available when the need was not as big as the present day. Reducing
services for Americans who need mental health services even more than during the pandemic
contrasts with the initial state and federal executive orders’ goals allowing telemental services to
accommodate the increased demand.

B.  Telemental Health Cross-State 1icensing Reform

Second, a permanent solution to the increased need for mental health services, unequal
access, and giving patients the ability to have more options to choose their optimum care is
telemental health cross-state licensing reform. Cross-state licensure can occur through a state-by-
state licensure adoption of a general standard of requirements for licensing regarding telemental
health practitioners. This concept is not new to the mental health field, considering the Psychology
Interjurisdictional Compact (“PSYPACT”), which is an interstate agreement that allows
“psychologists in participating jurisdictions to practice across state lines without having to get

82 An act relating to extending COVID-19 health care regulatory flexibility (Acts of 2023, No. 4) (Vt. 2023).

8 See U.S. States and Territories Modifying Requirements for Telehealth in Response to COVID-19, supra note 5 (states such as
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licensed.” Cross-state licensure would aid in addressing the continuous need for mental health
services after the pandemic and maximize patients’ options, care, and access.

The general model most states adopted during the pandemic works as a starting point for
cross-state licensure reform. ' The practitioners must have (1) an active license, certification, or
registration in another state (2) and be in good standing in the state they are registered to practice.”
Since most states have already temporarily adopted this model during the pandemic, it presents an
easier transition into states making the model permanent legislation. Several states have
acknowledged this. Notably, in 2022, Delaware signed legislation generally adopting this standard.
Moreover, in 2023, Idaho passed legislation that adopted similar requirements to the standard above
for telemental health providers.” Other states have yet to adopt the standard but are addressing a
telemental health service need by not requiring practitionets to be in-state to provide service.” For
example, in 2023, Virginia and Tennessee passed legislation that exempted practitioners who
provided telehealth care exclusively from the requirement of having to be physically present or have
a physical address within the state.”

V. CONCLUSION

The COVID-19 pandemic exposed a gaping need for mental health care in America.” The
pandemic allowed states and federal governments to reflect on how best address the growing need
for mental health services. Telemental health services provide a solution to the need of millions of
Americans who struggle with depression, substance abuse, and the spectrum of mental health
conditions that many deal with alone. This article recommends that legislatures must now face the
reality of mental health in America and proactively bring solutions that are not merely temporary but
permanent.”’ Stagnant legislation and temporary waivers only prolong a permanent need for mental
health services. For millions of Americans, their mental health is neither stagnant nor temporary but
permanent and changing. The proliferation of telemental health access is a solution to an ever-fluid,
constantly changing mental health landscape in America.
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