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I. INTRODUCTION

“I’ll take the kids and you’ll never see them again.” This threat is a
parent’s worst nightmare. And this kind of threat is all too common in
parenting relationships riddled with domestic abuse." So, what would
keep someone suffering under such duress from reporting these threats
to the police? Uncertainty. Not just any uncertainty, but the type of inse-
curity that comes with being a lesbian in a world where the norm is het-
erosexuality.” The type of uncertainty that comes with knowing that you
may be able to argue that you have rights to your child in court, but that
you could also lose the most important people in your life—your
children.’

Intimate partner violence in lesbian relationships is not rare,’ but
studies regarding the relationship between such violence in the context of
lesbian families are sparse.” While same sex marriage lawsuits are pend-
ing in every state,” it is important to remember that domestic abuse hap-
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pens in gay and lesbian marriages, too.” Without marital rights, the rights
of same sex parents are less clear.’ In this realm of family, without clear,
legally defined rights, lies a method for torture no mother should have to
endure: the threat that one’s legal rights will be terminated.

In that vein, lesbian mothers who bore children within an unhealthy
lesbian relationship suffer silently, fearing that reporting the abuse will
only strengthen her abuser’s resolve to terminate her parental rights.” Or,
where the survivor bore the child in a previous heterosexual relationship
and her parental rights are clear through a biological relationship to her
child, the lesbian parent may still fear that the heterosexism inherent in
our legal system will limit her access to her child in favor of the child’s
father."”

Threats involving children need not occur in either type of relation-
ship. If the law clearly defined the rights of co-lesbian mothers through
the parental presumption gained through marriage, survivors would
know—with certainty—whether the threats of the lesbian parent abuser
were empty ones that carry no legal weight, or, more likely, how to ap-
propriately navigate separation from the abuser under the law. Addi-
tionally, as same sex couples gain legal rights, the prevailing norms of
heterosexism in society will change —hopefully encouraging more lesbian
parent survivors with children from previous heterosexual relationships
to speak up about the abuse at home. This Article provides one more
reason same sex couples need clear marital rights under the law—to pre-
vent domestic abuse.

Accordingly, this Article will first address the common issue of do-
mestic abuse in same sex couples, including same sex lesbian couples
with children. Next, this Article will demonstrate how and why the rela-
tionship between same sex parents, particularly lesbian parents, is un-
clear in the absence of a marital relationship. Finally, this Article will ar-
gue that same sex marriage rights are crucial to protecting both mothers
and children in lesbian relationships from domestic abuse, as a clear pre-
sumption of parental rights will both fight prevailing heterosexist legal
norms and provide a path to separation that survivors of abuse so des-
perately need.

II. SAME SEX INTIMATE PARTNER VIOLENCE

Domestic abuse is not a heterosexual Phenomenon; partners in
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same sex relationships also experience abuse. It is harder to gather the
exact data on the frequency of intimate partner violence in same sex
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couples, as compared to heterosexual couples, for various reasons, in-
cluding the lack of a willingness to report the abuse, a fear of putting
same sex couples in a “negative” light in the face of a burgeoning civil
rights movement, and inadequate police and judicial responses to such
abuse.”” Domestic abuse is about power and control and, unfortunately, is
not limited to any particular grouping of individuals. Domestic abuse oc-
curs frequently in our society at large: to the young through dating vio-
lence, to the married, to the unmarried, to opposite sex couples, and to
same sex couples.” Regardless of the exact numbers, though, abuse hap-
pens in all forms of partnership relationships, and has a negative impact
on children in those households."

It is not novel to note that those committing domestic abuse against
their partner often use children, and the threat to remove children from
the home of the non-abusive parent, to further torture their partner.
Time and time again, victims of abuse, who are also parents, recount that
the abusive partner threatened to take the children away forever.” But,
when a lesbian parent is uncertain about her legal rights to her child, this
type of threat is maddening and can induce her into staying in an abusive
relationship even longer."

III. ADVERSITY FACED BY LESBIAN MOTHERS

A. Abuse Against Lesbians with Children from Previous Heterosexual
Relationships

Mothers who bore a child in a heterosexual relationship and later
became intimate with a lesbian partner traditionally faced prejudice from
the courts due to their sexual orientation.” And, although many states
now provide by law that sexual orientation is not a legitimate factor to be
considered when granting child custody,” the best interest of the child
test, which is the standard test applied to custody disputes, is so mallea-
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ble that it is often difficult to prove that unspoken prejudices, indeed,
played a role in a particular custody decision.”

When parental rights are unclear, the abused mother may even be
more afraid of losing her parental rights to the father or the State, rather
than losing her rights to her lesbian abuser.” In one study, researchers
found that even when a lesbian mother was the legal custodian of her
child (through a prior heterosexual relationship) and her current lesbian
partner had no legal rights to her child, the lesbian mother reported fear
of exposing the domestic abuse in their relationship because she might
lose her child.” This type of insecurity is based in a fear of the use of law
to promote heterosexual norms.” In some jurisdictions where a provision
of child custody prohibits a divorced partner from living with a non-
spouse, and same sex couples cannot marry, the practical effect of such a
rule is to prohibit lesbian and gay parents “from ever being involved in a
long term relationship that is the equivalent of marriage.”” If same sex
relationships are recognized with equal force of law through same sex
marriage rights, however, family law would be less grounded in hetero-
sexist norms.”

B. Violence Against Lesbians with Children Born During the Abusive
Relationship

When two lesbian women decide to become pregnant, a host of le-
gal issues are involved. Prior to second parent adoptions, lesbian mothers
were often in a sort of legal limbo, where they had contracted with one
another (if lucky) and a sperm donor to establish parenting rights.” If
they failed to contract with each other, the court could choose to use eq-
uitable theories to solidify the relationship, such as de facto parenthood
or equitable estoppel,” but the law of equity is generally a last resort for
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those seeking to enforce parental rights.”” Even a contractual legal rela-
tionship is fragile, however, especially when the judge can refuse to en-
force the agreement.” Also, the relationship between the parties can be
further complicated when both mothers are biologically related to the
child (one through egg donation, and the other by birthing the child).”
Many attorneys, thus, choose to further protect the parenting relation-
ship through second parent adoptions.” If the second parent adoption is
granted, it is a solid legal option, as “both mothers are equal parents in
the eyes of the law.””' Second parent adoptions, however, are not availa-
ble in all jurisdictions; they are prohibited by statute in two states,
Mississippi and Utah,” and unavailable through state court rulings in six
others.” Additionally, although adoptions are more stable, the process of
obtaining an adoption can be costly and emotionally draining, and many
jurisdictions grant such adoptions at an unpredictable rate at best.”

The current legal landscape, in many jurisdictions, allows for a much
more stable parenting relationship through same sex marriage. If the les-
bian parents are married before one mother becomes pregnant, the other
mother is presumed to be the parent under established family law.” This
is the best scenario for the lesbian parents, as they could avoid having to
go through a costly adoption process.” Even if the child is born to the
couple prior to obtaining the marriage license, it would be much easier to
adopt the child as a second parent after the marriage license is obtained,
assuming the sperm donor father has already relinquished his parental
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rights, because adoption of a child by legally married spouses is tradi-
tionally preferred under family law.”

IV.PLEA FOR CLARITY FROM THE SUPREME COURT ON SAME SEX
MARRIAGE

The time is ripe to clarify same sex parenting relationships with a
presumption of parenthood through marriage, and to legally legitimize
same sex relationships on a national scale. Although this same Supreme
Court dodged the issue of same sex marriage recently in United States v.
Windsor in part by stating that marriage is a state issue,” the famous
Loving v. Virginia case demonstrates that when both equal protection
and fundamental rights are at stake, the Supreme Court must get in-
volved . . . eventually.” While unlikely that the Supreme Court will find
that sexual orientation is a protected class,” it could note either that the
fundamental right of marriage is being denied to an entire group of citi-
zens or that there is no rational basis named by any state to merit this ex-
clusion. Indeed the Sixth Circuit Court of Appeals heard a marriage case
in the summer of 2014," the Seventh Circuit ruled in favor of marriage
equality on September 4, 2014,” and the Ninth Circuit ruled in favor of
marriage equality on October 7, 2014.” While the Supreme Court refused
certiorari in seven cases on October 6, 2014," the issue of same sex mar-
riage will carry forward to future Supreme Court terms. And,
“[w]hatever one thinks should happen in the final analysis with same-sex
marriage, there is a real human cost to the Court’s decision not to decide
what should happen to marriages . . . .”* For instance, in Arkansas, a
lower state court ruled that the constitutional ban on same sex marriage
was unconstitutional,” and many couples proceeded to get married.”
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However, the State Supreme Court later issued an opinion noting that
the provisions preventing clerks from issuing licenses was still on the
books and, as such, marriage licenses should no longer be provided to
same sex couples.” Thus, those couples who married in the space be-
tween the lower court decision and the judicial stay are in a space of legal
limbo, where the federal government will recognize their marriages, but
the state government will not.” This type of legal uncertainty could have
been resolved by the Supreme Court and, hopefully, in the future will be.

V. CONCLUSION

The legal acceptance of lesbian marital relationships could make it
easier for lesbian parents to speak up about the violence they face at
home. Lesbian moms may have less fear of losing their child to the bio-
logical father if they understand that their current lesbian relationship is
not disfavored by law. Furthermore, if both lesbian mothers are the legal
parents to the child and the rights of both parents are clear, the mother
suffering from abuse will better understand how to navigate her legal op-
tions under domestic violence law as a parental survivor of abuse.
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