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DISCLOSURE DILEMMA: IS DISCLOSURE TO THE
GOVERNMENT ENOUGH TO INVOKE THE FALSE CLAIMS ACT’S
PUBLIC DISCLOSURE BAR?

W NOTE W
Daniel N. Naydenov*
Abstract

The federal government has a significant financial interest in the $3
trillion dollar health care industry. Due to limited administrative resources,
the government’s biggest allies in the fight against health care fraud are
individual whistleblowers who are able to file lawsuits under the False Claims
Act’s qui tam provisions and share in the recovery. The Act contains a public
disclosure bar to prevent parasitic suits by opportunistic whistleblowers. This
Note analyzes two contrasting decisions from the Sixth and Seventh Circuits
interpreting who qualifies as the “public.” In both cases, the court was asked
to determine whether a health care provider’s self-disclosure of misconduct to
the federal government was sufficiently public to bar future suits. Ultimately,
this Note argues that the Seventh Circuit’s interpretation is more persuasive
and closer to striking the proper balance between incentivizing
whistleblowers and inhibiting opportunism.

TABLE OF CONTENTS

1. INTRODUCTION ..t tttteee ettt ettt et ettee e ettt s setaaneseesanneseeesnnessessnnanees 83
IL. BACKGROUND....eiiiiiiieiiiiiiieeeeeeeseiirteteeeeeeessssnnssreeeesssssssssnsereeesesssnns 85
A. The False Claims ACE ...uvveiieiueiiieeiieieeeeeeeeeeeeeeeeeeee e 85
B. The Sixth Circuit Decision .........coovvieuiiiiiiieiieecieeeee e 89
III. ANALYSTS 1ttt eiteeeeiieeeeiteeeetteeeteeeeaeeesaseeessseeassseeessseeassaeassseessseeesseeenns 94
A All Against One ....c.ooveieiiiiiiiiiiiiiciiiicccceeeeen 94
B. Impact of the 2010 Public Disclosure Bar........cccoecvvinierninnenene. 95

*].D. Candidate, Class of 2017, Vanderbilt University Law School.



83 Disclosure Dilemma [Vol. 22

IV. RECOMMENDATION ... ittt etee et eteeeeeteeetnesetnesenestnnesernesennnesennns 98
V. CONCLUSION ..ttt ettt ettt e e et teeeeeeteeeesareseeeaneeseeannreesennnans 102

[. INTRODUCTION

The economic impact of the health care industry is immense. In 2014,
the United States spent $3 trillion on health care.! What makes the industry
even more distinctive, however, is that the states and federal government pay
for a considerable portion of consumer costs.” Naturally, the federal
government’s direct financial interest in the $3 trillion industry has led to
substantial legislation, regulation, and monitoring of the health care industry
and the actors in it.> One major source of economic loss is health care fraud.*
The Department of Justice (“DOJ”) estimates that costs to the United States
due to health care fraud may total $100 billion a year.’

Despite the DOJ’s concern that “health care fraud schemes continue to
grow in complexity and seriousness,” the government’s efforts have been
fruicful.® For the 2014 fiscal year, the DO]J obtained a record $5.69 billion in
settlements and judgments from civil cases involving fraud and false claims
against the government.” Of that amount, $2.3 billion involved false claims
against federal health care programs, including Medicare and Medicaid.®
Since the founding of the interagency Health Care Fraud Prevention and
Enforcement Action Team,’ the government has recovered $14.5 billion in

! See Health Expenditures, CTRS. FOR DISEASE CONTROL (Oct. 7, 2016),
htep:/fwww.cde.gov/nchs/fastats/health-expenditures.htm.

% See Carolyn V. Metnick, The Jurisdictional Bar Provision: Who Is an Appropriate Relator?,
17 ANNALS HEALTH L. 101, 101 (2008) (describing the health care industry and the U.S.
Department of Health and Human Services’ increasing operating budget).

3 See False Claims Act, 31 U.S.C. §§ 3729-3733 (2000).

4 See Metnick, supra note 2.

5 Health Care Fraud Unit, U.S. DEP'T OF JUST. (Feb. 3, 2017),
http:/fwww.justice.gov/criminal-fraud/health-care-fraud-unit.

6 Id.

7 See Justice Department Recovers Nearly 36 Billion from False Claims Act Cases in Fiscal
Year 2014, Press Release, Office of Pub. Affairs, U.S. DEP'T OF JUST. (Nov. 20, 2014),
http:/fwww justice.gov/opa/pr/justice-department-recovers-nearly-6-billion-false-claims-act-
cases-fiscal-year-2014 (“The pharmaceutical industry accounted for a substantial part of the
$2.3 billion in health care fraud recoveries for the 2014 fiscal year. Global health care

giant Johnson & Johnson . . . paid $1.1 billion to resolve False Claims Act claims.”).

8 1d.

?In 2009, Attorney General Eric Holder and Health and Human Services Secretary
Kathleen Sebelius announced the creation of the interagency task force. See supra note 7.
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federal health care dollars through the False Claims Act.’ Due to limited
administrative resources, the government’s biggest allies in the fight against
health care fraud are individual whistleblowers who are able to file suits under
the False Claims Act’s qui tam provisions."!

One of the most stringent restrictions on qui tam whistleblowers is the
public disclosure bar'? enacted as part of the 1986 amendments.”> Congress
amended the public disclosure bar in 2010 but left open the issue of how to
treat self-disclosure of misconduct to the federal government.' Along with
Congress, the Supreme Court has not taken up this latter question. Recently,
the Sixth Circuit tackled this issue and sided with the view held by a
dominant majority of circuit courts.” Although the Seventh Circuit currently
stands on an island,'® this Note argues that its interpretation is more
persuasive and closer to striking the proper balance between incentivizing
whistleblowers and inhibiting opportunism.

This Note proceeds in four Parts: Part I provides a background of the
False Claims Act and the recent Sixth Circuit decision; Part II analyzes the
reasoning of the Sixth Circuit, compares it with the interpretation adopted by
the Seventh Circuit, and observes some implications of the 2010
amendments to the public disclosure bar; Part III recommends that the
Seventh Circuit’s minority view should be adopted as the better approach;
Part IV concludes and observes how the decisions will impact health care
providers and other businesses.

10 1d,
! “Recoveries in qui tam cases during fiscal year 2014 totaled nearly $3 billion, with
whistleblowers receiving $435 million.” See supra note 7 (observing that most false claims
actions are filed by whistleblowers, with qui tam filings exceeding 700 for 2014).
12 The public disclosure bar before 2010 provided:
No court shall have jurisdiction over an action under this section based upon the
public disclosure of allegations or transactions in a criminal, civil, or administrative
hearing, in a congressional, administrative, or Government Accounting Office
report, hearing, audit, or investigation, or from the news media, unless the action is
brought by the Attorney General or the person bringing the action is an original
source of the information.
31 U.S.C. § 3730(e)(4)(A) (2000).
3 1d.; see Chris S. Stewart, Resourceful Relators: The Rise of Qui Tam Suits Under the False
Claims Act Based on Information Obtained in Civil Litigation, 89 TEX. L. REV. 169, 175
(2011) (observing that the public disclosure bar has posed the greatest deterrent to relators in
FCA suits).
14 See infra note 37.
15 See infra Part I1.A.
16 See infra Part 111.

Illinois Business Law Journal



85 Disclosure Dilemma [Vol. 22

II. BACKGROUND
A. The False Claims Act

The False Claims Act (“FCA”) originally dates back to 1863, enacted
during the Civil War to combat fraud and extortion in war procurement
contracts.”” In its modern version, the FCA creates liability for “any person
who knowingly submits a false money claim to the government; uses a false
statement to induce the government to pay a false claim; conspires to defraud
the government into paying a false claim, or uses a false statement to reduce
an obligation to pay money to the government.”® Violators face the
possibility of criminal liability and harsh monetary penalties—with fines
ranging from $5,500 to $11,000 per false claim, along with treble the
amount of any damages that the government proves it actually sustained."”

Even in its original form, the FCA contained qui tam provisions,
allowing private citizens, eventually dubbed “relators” or “whistleblowers,” to
bring suit on behalf of the federal government and share in the monetary
recovery.”’ The qui tam provisions were designed to create an incentive for
whistleblowers to assist government enforcement of the FCA.?! Congress
occasionally amends these provisions to achieve “the golden mean between
adequate incentives for whistle-blowing insiders with genuinely valuable
information and discouragement of opportunistic [parasitic] plaintiffs who

17 See United States ex rel. Springfield Terminal Ry. Co. v. Quinn, 14 F.3d 645, 649 (D.C.
Cir. 1994) (recounting the legislative history of the False Claims Act to its 1986 version).

'8 Violations of the Federal Anti-Kickback Statute, 42 U.S.C. § 1320a-7b(g) (2012), and
Stark Law, 42 U.S.C. § 1395nn, often form the basis of FCA suits. United States ex rel.
Drakeford v. Tuomey, 792 F.3d 364 (4th Cir. 2015) (upholding a judgment of more than
$237 million against a health care provider for entering into improper compensation
arrangements with physicians in violations of the Stark Law—resulting in submission of over
21,000 false claims to Medicare); see United States ex rel. Hutcheson v. Blackstone Med.,
Inc., 647 F.3d 377 (1st Cir. 2011) (reversing dismissal of a relator’s FCA suit which
premised a health care provider’s liability on its false certification of compliance with the
federal Anti-Kickback statute). See David Freeman Engstrom, Private Enforcement’s
Pathways: Lessons from Qui Tam Litigation, 114 COLUM. L. REV. 1913, 1943 (2014).

' The False Claims Act: A Primer, U.S. DEP’T OF JUST. (Apr. 22, 2011),
http:/fwww.justice.gov/civil/docs_forms/C-FRAUDS_FCA_Primer.pdf (explaining that civil
penalty amounts are adjusted from time to time and currently stand at $5,500 to $11,000).
2 Id.

21 Id.; see also Kamal Al-Salihi, Keeping It Simple: Finding Falsity Under the False Claims
Act, 36 WHITTIER L. REV. 431 (2015) (“The government’s ever increasing reliance on
private contractors, in conjunction with the general expansion of the administrative state,
exposes numerous contracting relationships to potential False Claims Act (FCA) liability.”).
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have no significant information to contribute of their own.” The 1986
amendments incorporated several new rights and benefits, but also significant
restrictions, for relators.”> New benefits for relators included a higher ceiling
reward of up to thirty percent of the recovery, or up to twenty percent if the
government takes over the suit.** New restrictions require relators to provide
a complaint and all material evidence to the government prior to filing suit—
»the government then has sixty days to review and investigate the case to
decide whether it would wish to intervene.?® Furthermore, those who are not
the first person to file a suit based on the facts of the underlying pending
action are barred from proceeding.”

Congress also included a public disclosure bar as part of the 1986
amendments.”® However, Congress placed an exception to the bar if the
relator satisfies the statutory criteria as an “original source” of the
information. # This latter exception served to remedy a frequent deterrent to
relators—dismissal of suits brought on the basis of knowledge already known
to the government.* Yet, as one court observed, the public disclosure bar’s
language has led to extensive litigation and confusion as to “which cases

22 United States ex rel. Springfield Terminal Ry. Co. v. Quinn, 14 F.3d 645, 649 (D.C. Cir.
1994); see Engstrom, supra note 18, at 1951 (collecting data and rejecting the widespread
notion that “qui tam litigation is in the midst of an inefficient ‘explosion’ of enforcement
effort.”).
# See ]. Morgan Phelps, The False Claims Act’s Public Disclosure Bar: Defining the Line
Between Parasitic and Beneficial, 49 .

Id.

See

See

Illinois Business Law Journal



