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Abstract

This Note argues that a poisonous culture in the banking industry, to
indiscriminately profit by cutting legal and ethical corners, led to the Wells
Fargo scandal in 2016. Wells Fargo had wrongfully profited by incentivizing
its employees to meet sales quotas by creating phony accounts using
confidential customer information without consent. Although the employees
acted alone, liability lies on the employer, Wells Fargo, under the theory of
respondeat superior. In doing so, Wells Fargo violated unfair and deceptive
financial practices law. Also the scandal raised the issue of whether the
mandatory arbitration clause in a financial product purchase agreement
should be enforced against consumers or not. This Note proposes a
multifaceted solution to address the pandemic of bad faith banking practices.
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I. INTRODUCTION

Moral hazard issues are a common theme in white-collar crimes. There
are several notorious white-collar crimes in history such as Bernie Madoff’s
Ponzi scheme, Enron’s deceptive accounting practices in the 2000s, and
WorldCom CEO defrauding his own business in order to buoy his other
failing business in 1990s." More recently, Wells Fargo has been clouded by a
scandal which may represent the most notorious white-collar crime of 2016.2

Wells Fargo’s 2016 scandal incurred the highest punitive damages
enforced since the Consumer Financial Protection Bureau (“CFPB”) was
established in 2011 to oversee consumer protection in the financial sector.’?
The public was shocked that Wells Fargo committed such a widespread scam
of creating unauthorized bank accounts with consumer’s personal
information that remained unnoticed for several years. * This Note will delve
into the scandal in detail by providing a background of the scandal in Part II.
Part III will analyze who is liable, which relevant laws were violated, and the
moral hazards involved in this scandal. Part IV will recommend that systemic
change must be brought to banking institutions to dis-incentivize client
scamming. Lastly, Part V will conclude with a notion that financial
institution should be subject to more stringent regulations than other
businesses given the business model of the financial institutions relies on
consumer’s trust.

II. BACKGROUND

Wells Fargo is one of the largest consumer banks in the United States,
boasting the highest market valuation in the United States.” In September

' MC, The 10 Most Notorious White-Collar Criminals, THE RICHEST (Oct. 18, 2014),
http://www.therichest.com/business/the-10-most-notorious-white-collar-crimes.

2 CONSUMER FINANCIAL PROTECTION BUREAU, Consumer Financial Protection Bureau
Fines Wells Fargo $100 Million for Widespread Illegal Practice of Secretly Opening
Unauthorized Accounts (Sep. 08, 2016), https://www.consumerfinance.gov/about-
us/newsroom/consumer-financial-protection-bureau-fines-wells-fargo-100-million-
widespread-illegal-practice-secretly-opening-unauthorized-accounts/.

> Id.

4 1d.

5 Wells Fargo Today, 3" Quarter 2016 Quarterly Fact Sheet, WELLS FARGO (2016),
hteps://www08.wellsfargomedia.com/assets/ pdf/about/corporate/wells-fargo-today. pdf.
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2016, Wells Fargo was accused of a national scheme of creating over
1,500,000 phony accounts and more than 500,000 credit card applications
since 2011.¢ Wells Fargo profited from charging clients various fees including
annual fees, interest charges, and overdraft protection fees on phony accounts
created by using confidential customer information without consent.” Wells
Fargo employees were incentivized to open the unauthorized accounts to
meet unrealistically high sales goals for a commission.® Subsequently, 5,300
employees who did not meet their quota by engaging in the fraudulent scam
were fired.” As a result, Wells Fargo was denounced by public outcry, fined
$185 million, and ordered to refund $5 million to their affected customers.®

I1I. ANALYSIS

A. Liabilities of the Parties

Wells Fargo employees engaged in tortious and fraudulent activities, but
pursuant to agency law they may not be liable if the wrongful acts that were
(1) committed within the scope of employment at the workplace while (2)
interacting with the customers to serve the employer’s interest.!’ Arguably, by
creating these unauthorized accounts, the Wells Fargo employees were
attempting to serve their own personal interests, which would not fall within
the scope of employment. However, the employees would not have engaged
in the wrongful acts but for the incentive program imposed by Wells Fargo to
maximize the firm’s profit.'”” This mixed purpose of personal interest and
employer’s interest is enough to put employees within the scope of
employment because a significant portion of the purpose is attributable to
serving the employer’s interest.’® Therefore, Wells Fargo is liable for its

¢ Matt Egan, 5,300 Wells Fargo Employees Fired over 2 Million Phony Accounts, CNN:
MONEY (Sep. 9, 2016, 8:08 AM), http://money.cnn.com/2016/09/08/investing/wells-fargo-
created-phony-accounts-bank-fees/.

7 Id.

8 Nick Clements, The Wells Fargo Reminder: Incentives Can Be Dangerous, FORBES (Sep.
27,2016, 5:55 PM), http://www.forbes.com/sites/nickclements/2016/09/27/the-wells-fargo-
reminder-incentives-can-be-dangerous/#50d8c93d4c49.

o Id.

19 Egan, supra note 5.

' Lisa M. v. Henry Mayo Newhall Mem'l Hosp., 907 P.2d 358, 360-62 (1995).

(discussing that employees are not liable for torts committed within the scope of
employment under the agency law); RESTATEMENT (SECOND) OF AGENCY § 1 (1958)
[hereinafter RESTATEMENT (SECOND)].

2 Reynolds v. L & L Mgmt., Inc., 492 S.E.2d 347, 350 (1997).

13 Id.
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employees creating phony accounts while working within the scope of
employment. Furthermore, under corporate agency law, Wells Fargo’s board
of directors has an agency relationship with Wells Fargo because they (1)
work on behalf of the principal, Wells Fargo, and (2) are subject to Wells
Fargo’s control on how to conduct daily tasks such as providing banking
services to customers.'* The agency relationship means that the directors owe
a fiduciary duty to the company as agents to ensure their duty of loyalty and
care.” Problems arose when the board members breached their fiduciary duty
to the company by encouraging its employees to engage in white-collar
crimes to meet unrealistically high sales goals.'® As a result, the scandal
tainted the company’s reputation through blatantly overcharging its clients. '

B. Relevant law

The Dodd-Frank Wall Street Reform and Consumer Protection Act
(“Dodd-Frank”) was enacted in response to the financial crisis in 2009 to
change the financial regulatory system in the U.S."* Dodd-Frank specifies
that CFPB can only declare acts and practices unfair if, “the act or practice
causes or is likely to cause substantial injury to consumers which is not
reasonably avoidable by consumers, and such substantial injury is not
outweighed by countervailing benefits to consumers or to competition.”"”

By engaging in these wrongful acts, Wells Fargo employees violated 12
U.S.C. § 5531(C)(1) which prohibits unfair acts or practices. ** The
employees violated the provision by causing a substantial injury to the
customers that is not reasonably avoidable, and it is not outweighed by
countervailing benefits to consumers.”’ Also, they materially interfered with
the consumers’ full ability to understand a term or condition of the financial
product by disclosing phony accounts created through identity theft.””

14 RESTATEMENT (SECOND), supra note 11.

15 Harding Co. v. Sendero Res., Inc., 365 S.W.3d 732, 744 (Tex. App. 2012).

16 Id.; Clements, supra note 7.

'7 Egan, supra note 5 (quoting “they lost me as a banking customer and [ have warned family
and friends.”).

¥ Dodd-Frank Act, U.S. COMMODITY FUTURES TRADING COMMISSION,
http:/fwww.cftc.gov/LawRegulation/DoddFrankAct/index.htm (last visited Jan. 26, 2017).
' Melissa B. Jacoby, Dodd-Frank Regulatory Innovation, and the Safety of Consumer
Financial Products, 15 N.C. BANKING INST. 99, 105 (2011) (quoting Dodd-Frank Act §
1031(c), 12 U.S.C. § 5531(c)).

2012 U.S.C. §5531(C)(1)(a) (2012).

2! Egan, supra note 5 (explaining that the scandal “incurred over $400,000 in fees . .. .”).
212 US.C. §5531(d)(1).
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Finally, the firm took unreasonable advantage of the inability of the
consumers to protect their interests in making an informed decision to select
the right financial product.*® Although the employees acted wrongly and
broke the law, Wells Fargo will be vicariously liable for its employees’
wrongdoing under the respondeat superior theory.”* Under the theory of
respondeat superior, the firm is vicariously liable for its employees acting on
its behalf and subject to its control within the scope of employment. *° It
might be the case that Wells Fargo only provided an incentive for
commission for sales quota. However, those who could not meet the sales
quota were fired — which may be viewed as compulsory from the employee’s

%6 Although employees were not assigned to create phony

perspective.
accounts, the whole scam was to serve the purpose of the incentive program.”

Furthermore, the scandal raises a dispute whether a pre-arbitration
“gotcha” clause commonly put in a financial product purchase agreement
should be enforced or not*® The “gotcha” clause is a boilerplate clause
waiving consumers’ rights to bring a class action lawsuit when there is a legal
dispute concerning the purchase of the financial product.”” Currently facing
class action lawsuits respectively brought by the former employees,
shareholders, and consumers, Wells Fargo can avoid a class action brought by
a number of affected consumers if the mandatory arbitration clause were
intact. ** Firms favor this clause because it prevents private parties from
bringing a class action lawsuit against the firm, and the arbitration process

usually yields more generous results in favor of firms. *' Recently, the CFPB

212 U.S.C. §5531(d)(2).
R

-fargo-
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