A Constitutional Perspective on House Organization

In January of every odd year, following the November congressional elections,
the U.S. House of Representatives organizes itself anew by adopting its formal
rules of procedure. First, a House majority decides whether to change the rules
at all; if it chooses to do so, it then decides what the new rules will be. To the
casual observer of national politics, these decisions might seem mundane, but
they are in fact crucially important. And this is why countless scholars and
political pundits have paid considerable attention to House rules.

Often, the decisions are puzzling. Consider two recent examples. At the begin-
ning of the r1oth Congress, in January 2007, the newly elected Democratic
majority in the House adopted a package of rules and procedures stipulating
that any mandatory spending increases or tax cuts must be offset with respec-
tive tax increases or spending cuts elsewhere. This “pay-as-you-go” (or simply,
“pay-go”) rule was the most visible commitment of the new House Democratic
majority to reduce the budget deficit and national debt, which, it argued, had
swollen as a consequence of Republican tax cuts and military spending. Two
years later, in January 2009, the same Democratic majority reversed those rules
and procedures. Under the new rules, almost any bill could easily be exempted
from pay-go requirements by giving it an emergency designation as a response
to an act of war, terrorism, natural disaster, or prolonged period of slow eco-
nomic growth.

A second puzzling occurrence followed the November 2010 congressional
elections, when Republicans gained a majority of the seats in the U.S. House
of Representatives. When House Republicans met in January of 2011, they
adopted a rule change that abolished the so-called Gephardt rule, which
automatically increased the debt ceiling upon passage of a budget resolution.
First adopted in 1979, the Gephardt rule had provided political cover for
Democrats and Republicans alike, by exempting House members from having
to cast a politically unpalatable vote on raising the debt ceiling. With the rule’s
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elimination, the House now had to hold a separate vote on the debt, which
most Republicans did not want to raise. The vote requirement on the debt
ceiling immersed the country in an acrimonious debate during the summer
of 2011. The policy paralysis also drove the country close to defaulting on its
debt obligations, an event that contributed to Standard and Poor’s decision to
downgrade the U.S. credit rating for the first time in history.

Why, in January 2009, did the Democratic majority reverse the pay-go
requirements that, in the name of fiscal discipline, it had adopted only two
years earlier? Why, in January 2011, did the newly elected Republican House
majority decide to eliminate a rule that had long helped House members avoid
lengthy and detrimental debates over increasing the federal debt limit?* Had
the Democrats, in the first case, and the Republicans, in the second, lost all
semblance of rationality?

Given the considerable attention that political scientists have given to
understanding House-rule changes, one might expect existing research to
offer ready answers to these questions. Surprisingly, it is hard to find explana-
tions of the seemingly puzzling behavior of House Democrats in 2009 and
House Republicans in 20t11. This state of affairs arises in good part because
extant theories of House rule making share an implicit assumption: The House
makes and changes rules largely for purposes of internal management. This
assumption has led scholars to look inward rather than outward, thus limiting
their analyses only to changes in the preferences of House members and not
to changes in the larger political environment within which House members
function.

Yet, I argue, the two rule changes noted previously, as well as many others,
can be understood only by accounting for the encompassing separation of
powers bargaining structure, of which the House is only one part. Most fun-
damentally, decisions about House rules are made not in isolation, but within
the constitutionally established separation-of-powers bargaining structure.
Representatives recognize that they achieve policy goals by passing new laws;
and Article I, Section 7 of the Constitution states that bills become laws only
if a House majority, a Senate majority, and the president agree on wording or

* Not only did Republicans rescind the Gephardt rule in 2011, they also chose Representative
Ron Paul (R-TX) to be chairman of the House Financial Services’ Subcommittee on Domestic
Monetary Policy and Technology, which controls the Federal Reserve. Paul, one of the most con-
servative members of the Republican delegation, had consistently supported the elimination of
most federal agencies, including the Federal Reserve, while advocating fiscal and monetary poli-
cies that included the abolishment of the individual income tax and a return to a fixed exchange
rate based on the gold standard. Princeton economist Paul Krugman expressed his surprise at
this apparent paradox in a New York Times opinion piece where he wrote, “How, after run-
away banks brought the economy to its knees, did we end up with Ron Paul, who says ‘I don’t
think we need regulators,” about to take over a key House panel overseeing the Fed?” (Krugman
2010). Why did the Republican majority give Paul substantial control over the main institution
capable of affecting monetary policy, and especially so when the country was facing the greatest
economic crises since the Great Depression?
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if two-thirds of the Senate and the House approve. If members of the House
want to make laws, they need to bargain — implicitly or explicitly, publicly or
privately — beyond the House itself. Therefore, long before a Congress’s first
bill reaches the president’s desk, House members have a strong incentive to
anticipate the dynamics of the impending congressional session. By consti-
tutional design, the success of the House is highly contingent on the actions
of the Senate and president; and by constitutional design, therefore, House
members must anticipate those actions at the very time they revise (or not)
their rules.

In addition, the House majority party itself often consists of distinct groups
holding differing views on specific policies. Indeed, an extensive literature has
shown that intraparty groups are an enduring and critically important fea-
ture of U.S. political parties, both inside and outside of formal governmental
institutions (e.g., DiSalvo 2012; Valdimer O. Key 1949; Reiter 2004; Schousen
1994). The presence of at least two factions within the major parties, a phe-
nomenon that has existed throughout the country’s history, motivates members
of each group to anticipate how the preferences of the Senate and president
will affect the dynamics of policy making with respect to their own particular
interests. In turn, when the House majority party considers rule changes, it
contemplates how it should distribute power between the two groups, given a
particular Senate-president configuration. A prominent theme throughout the
remainder of this book is that the preference alignment of the House majority
intraparty groups vis-a-vis the Senate and president holds the key to under-
standing rule choice.*

I follow previous theories of House organization in portraying House mem-
bers as rational, strategic, and policy-oriented. Like these earlier theories, my
work emphasizes the importance of political parties in House organization
(Aldrich and Rohde 2000; Aldrich and Rohde 2001; Binder 1997; Cox and
McCubbins 1993; Cox and McCubbins 2005; Rohde 19971). It adds a focus
on intraparty politics, specifically, on the different ideological factions within
the House majority party and their relationships with the Senate and pres-
ident. I also borrow from theories that center on the ideological balance of
power on the House floor (Schickler 2000; Schickler 2001) and expand those
perspectives by taking into account the balance of power among all three con-
stitutional actors needed to enact laws. In a word, mine is a model in which
legislative rules depend on the game being played among the Senate, president,
and House majority party factions.

> The focus on majority party follows the lead of Cox and McCubbins (2005), who convincingly
document that, since 1880, power in the House has been in the hands of the majority party, and
rule changes are intended to redistribute power within it, not between the majority and minor-
ity parties. This is not to suggest that the minority party has become irrelevant, as I show later.
However, debates over House rule changes center on how those changes will affect the balance
of power between the majority party groups in the policy-making process.
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Does viewing House-rule changes as a game of strategic politics driven by a
broader bargaining environment help us to understand the puzzling rule changes
described earlier? In a word, yes. Observing only House membership would
not have generated a prediction that House Democrats would reverse the pay-
as-you-go rule they had adopted two years before. Indeed, the new 2009 House
Democratic majority was actually more conservative than the 2007 majority it
replaced. Most of the newly elected Democrats replaced Republicans, and the
number of moderately conservative “Blue Dog” representatives reached fifty-
five, the highest number since the group’s emergence in 1994. The New York
Times characterized the 2008 freshman class as serving “to broaden a moder-
ate coalition” that was “more conservative on social issues” (Phillips 2009). In
the same article, the Times quoted political scientist Gary Jacobson as saying
that the cumulative effect of the 2006 and 2008 congressional elections was
“to move the Democratic caucus somewhat to the right.... You’re not going
to get the Berkeley wish-list out of this crowd” (Phillips 2009). He might have
added, “Neither should the new Democratic House membership, on its face, be
inclined to reverse ‘pay-as-you-go.””

Consider, however, the changed policy-making environment that the House
Democratic majority faced at the beginning of 2009. A new Democratic pres-
ident, Barack Obama, had just been elected to replace Republican president
George W. Bush. The strict pay-go rules that the House had adopted in 2007
were designed to enhance the bargaining power of the House Democrats vis-
a-vis a Republican president; these same rules were no longer optimal now
that a Democrat had been elected to the White House. With Obama in the
presidency, the Democratic agenda, which presupposed increased spending in
areas like energy, health care, and education, had a realistic chance of becom-
ing law. The 2007 pay-go rules were too rigid for the House Democratic
leadership, and the party as a whole, which now needed greater flexibil-
ity to advance its legislative agenda.? Why would conservative Democrats
allowed for this change? The more conservative 2009 Democrats agreed
to abandon pay-go because they knew that the supermajoritarian require-
ments in the Senate would constrain policy from moving too far toward the
liberal side.+

The new rules package also severely restricted the minority party’s right to offer a motion to
recommit, requiring that any vote to recommit an amended bill should include instructions that
it be returned to the floor “forthwith” (i.e., the House must vote on the amended bill within min-
utes). The goal of this rule change was to curb the minority’s ability to put Democrats in politi-
cally awkward positions. During the r1oth Congress Republicans often proposed amendments
that forced Democrats to vote on controversial issues and sometimes even to shelve bills (e.g., in
the first five months of 2007 the Republican minority party used the motion to recommit suc-
cessfully ten times; only two of those involved the pay-go provision (Roll Call, May 17, 2007).
For example, these constraints were visible in the total price of the 2009 stimulus package, which
was significantly lower than the House’s initial proposal, reflecting the need to overcome a fili-
buster in the Senate and gain three Republican votes.

IS
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To understand the House Republicans’ seemingly inexplicable decision in
January 207171 to abolish the Gephardt rule similarly requires consideration of
the bargaining context in which Republican House members found themselves.
The Republican Party had made strong pledges both to avoid a tax increase
and to reduce government spending. At the beginning of the tr2th Congress,
however, the Republican House majority faced a Democrat-controlled Senate
and a Democratic president, and thus recognized that major bills could die in
the Senate or be vetoed by the president.s Moreover, an influx of Tea Party
candidates into the House meant that opposition to a tax increase and support
for reducing government spending would be even more formidable than they
had been in the preceding congressional session.

In abolishing the Gephardt rule, Republicans gave outlier members within
their delegation, most notably those elected with Tea Party support, the power
to block any attempt to increase government borrowing. As majority whip
Kevin McCarthy (R-CA) put it, “The freshmen made our hand so much
stronger” (Dennis, MacGillis, and Montgomery 2011).

The requirement of a separate, public vote on the debt ceiling also helped
Republicans to condition their votes on policy concessions from the White
House (Mann and Ornstein 2012). Indeed, from the very opening of the 1r1th
Congress, both Speaker Boehner (R-OH) and House budget chairman Paul
Ryan (R-WI) signaled Obama that their price for supporting a higher debt ceil-
ing was broad spending cuts (CQ, January 6, 2o11). In a closed-door caucus
meeting on January 2011, majority leader Eric Cantor (R-VA) stated to his
delegation: “I’'m asking you to look at a potential increase in the debt limit as
a leverage moment when the White House and President Obama will have to
deal with us” (Dennis, MacGillis, and Montgomery 2011).

Did the rule change have the impact the Republicans expected? Apparently
it did. Abolishment of the Gephardt rule gave Speaker Boehner (R-OH) greater
bargaining power to negotiate with the Senate majority leader and the pres-
ident. It enabled him to work toward a significant deficit reduction without
increasing taxes, by arguing that no debt limit increase would even be con-
sidered by a substantial portion of his conference unless it was predicated on
budget cuts. As the authors of a Washington Post article put it,

In the end, the White House backed off its demand for new tax revenue and
agreed to a multi-phase deal that may produce only spending cuts. In return,
Congress gave the Treasury sufficient borrowing power to pay the government’s
bills through the 2012 election. (Dennis, MacGillis, and Montgomery 2011)

As part of the agreement to raise the debt ceiling, moreover, the House created a
Joint Select Committee on Deficit Reduction, which was tasked with proposing

5 The new rules also substituted the previous “pay-go” rule established by the Democrats in 2007
with a new “cut-go” rule so that any new spending programs could only be supported by equal
spending cuts elsewhere, and not through tax increases. In contrast, under the Democrats’ pay-
go rules, tax increases were allowed as a mechanism to enact deficit-neutral laws.

9781107048799¢01_p1-7.indd 5 @ 7/2/2014  6:29:29 PM



®

6 Separation of Powers and Legislative Organization

at least a $1.2 trillion deficit reduction by November 23, 201 1. If the commit-
tee did not reach an agreement that the House and the Senate approved, then
a “sequestration” budget process would be automatically triggered to recover
the money for deficit reduction equally from defense and nondefense accounts
in 2013.5 Republicans and Democrats reached the agreement hours before the
United States was about to default on its debt obligations.

Would the same Democratic majority have rescinded “pay-go” in 2009 had
a Republican president still been in office? Would the Republican majority
have abolished the Gephardt rule had Republicans controlled the presidency
and Senate? I believe not. Although both rule changes appear puzzling when
viewing the House in isolation, the strategies behind them are not at all myste-
rious from a broader institutional perspective. Nor are these changes anoma-
lies. Rather, they are only two examples of a long history of seemingly puzzling
House-rule decisions that other theories seem not to explain. Recognizing that
the House majority party takes the preferences of other constitutional actors
into account when deciding on rules and procedures transforms the inexplica-
ble into the obvious. Strategic political calculation about the broader bargain-
ing environment motivates many House-rule decisions.

This book aims to demonstrate, theoretically and empirically, that the pref-
erences of the Senate and the president, as well as the configuration of the
House majority party factions, are paramount in the adoption of House rules.
In Chapter 2, I make a case for incorporating both features of the American
political system into the study of House rule making. One feature, rooted in
the Constitution, gives the Senate and president crucial roles in policy making.
The other, the existence of factions in the House majority party, captures the
challenges its leaders face when adopting rules that set the agenda, control
scheduling, and allocate power.”

That other constitutional actors enter into House members’ calculations
might seem obvious. However, it marks a significant departure from exist-
ing theories of House organization, which implicitly view the House as an
organization unto itself. In Chapter 3, I develop a Constitutional Theory of
Legislative Organization that shows how the constitutional requirements of
lawmaking demand a more expansive coalition than just a House majority; it
must include a Senate majority and possibly the president. I show how House
members’ knowledge that the Senate and president can effectively influence the
final form of all legislation shapes the rules they adopt.

If legislators and many others think in terms of the constitutional separation
of powers, then why have not students of Congress also done so? In part, the

¢ The process is similar to the one enacted as part of the 1985 Gramm-Rudman-Hollings antidefi-
cit law and the 1997 balanced budget law, although it differed in terms of timing. This time, the
automatic budget cuts would not occur immediately, but rather in 2013.

7 1 do not consider factions within the Senate. Instead I represent the Senate very simply, as a uni-
tary actor. For an excellent account of the working within the Senate see Lee (2009).
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answer lies with scholarly specialization. Research has become so narrowly
focused that political scientists increasingly claim expertise in the presidency,
or in one or the other chamber of Congress. It is a natural step, then, to focus
on how a particular institution manages itself internally, without regard for
context. Furthermore, House members themselves sometimes speak as though
House rules are designed primarily for internal management. One would not
expect the Speaker or other House members to announce that House-rule
changes are intended to counter a partisan change in the Senate and/or presi-
dent, let alone to rein in a faction within the majority party. Yet, remembering
that legislators are foresighted beings who anticipate the legislative process and
policy outcomes leads directly to consideration of how they might use rules to
strengthen their bargaining power vis-a-vis the Senate and president. Indeed,
the Constitution renders it impossible for House members to ignore these other
actors, at least as long as they care about policy outcomes. And thus political
scientists should not ignore them, either.

In Chapters 4 and 5, I show how changes in partisan control of the Senate
and president, combined with House intraparty groups’ dynamics, affect the
timing and directionality of rule adoption in the House. I generate two key
predictions: First, a House majority adopts new rules and procedures when
changes in the preferences of constitutional actors alter the set of bills that
could become law; and, second, the alignment among the preferences of five
key actors — the two majority intraparty groups, minority party, Senate, and
president — strongly influences whether new rules centralize power in the
Speaker or decentralize it across the majority intraparty groups.

I test these implications about timing and directionality of rule changes by
analyzing House rule adoptions from 1879 through 2013. First, I examine
the timing of rule changes in the House, identifying the factors that influence
House members to change power-sharing arrangements in some Congresses
and not others. Second, I consider how changes in the alignment between the
House majority intraparty groups and minority party, on the one hand, and
the Senate and president, on the other, influence whether new rules centralize
power in the hands of the Speaker and his faction or decentralize it across the
majority party factions. The analyses show that majority intraparty groups
choose rules so as to maximize their gains, given the configuration of prefer-
ences among all the constitutional actors.

Finally, Chapter 7 revisits the iconic revolt against Speaker Cannon in 1910,
during which a group of progressive Republicans and Democrats stripped
Cannon of his powers on the Rules Committee. I show that all constitutional
actors must be taken into account to understand the revolt; and that policy
outcomes serve as the mechanism that connects constitutional actors’ prefer-
ences with rule changes. My explanation of the revolt challenges the currently
prominent view.
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